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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 11th day of My, 1994

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12727
V.

LOU S E. FAUSAK,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion issued by Adm nistrative Law Judge Wlliam R Millins on
Novenber 6, 1992, at the conclusion of an evidentiary hearing.?
By that decision the |aw judge affirmed an order of the
Adm ni strator on allegations of violations of sections 91.13(a),

91. 205(a), and 91.205(d)(2) of the Federal Aviation Regul ations

!An excerpt fromthe hearing transcript containing the oral
initial decision is attached.
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(FAR), 14 CFR Part 91.2 Nonetheless, the |law judge rul ed that
t he 180-day suspension of respondent's airline transport pil ot
and certified flight instructor certificates contained in the
Adm nistrator's order should be wai ved because respondent filed a
tinmely report of the incident under the provisions of the

Avi ation Safety Reporting System (ASRP).® The sole issue before

°’FAR 88 91.13(a) and 91.205(a) and (d)(2) provide in
pertinent part as follows:

8§ 91.13 Carel ess or reckless operation.

(a) Aircraft operations for the purpose of air navigation.
No person nmy operate an aircraft in a careless or
reckl ess manner so as to endanger the life or property of

anot her .

8 91.205 Powered civil aircraft with standard category U. S.
ai rworthiness certificates: Instrunent and equi pnent
requi renents.

(a) General. Except as provided in paragraphs (c)(3) and
(e) of this section, no person nay operate a powered civil
aircraft wth a standard category U. S. airworthiness
certificate in any operation described in paragraphs (b)
through (f) of this section unless that aircraft contains
the instrunments and equi pnent specified in those paragraphs
(or FAA-approved equivalents) for that type of operation,
and those instrunents and itens of equipnent are in operable
condi tion.

(d) Instrunment flight rules. For IFR flight, the
follow ng i nstruments and equi pnment are required...

(2) Two-way radi o comruni cati ons system and navi gati onal
equi pnent appropriate to the ground facilities to be used.

3The ASRP provides that the tinely filing of a report with
t he National Aeronautics and Space Adm ni stration (NASA)
concerning an incident affecting aviation safety will, in certain
i nstances, result in the waiver of sanction against the airman in
any enforcenent action which may arise out of such incident. FAA
Advi sory Circular 00-46C sets forth four criteria for the
eval uation of waiver of penalty entitlenent, including that the
“violation was inadvertent and not deliberate.” See Para. 9c.
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the Board in this appeal is whether the |aw judge erred in
finding that respondent's conduct was inadvertent and not
deliberate so as to warrant a waiver of sanction.® For the
reasons that follow, we agree with the Adm nistrator that the
wai ver of sanction was erroneous. W will grant the
Adm ni strator's appeal and reinstate sanction.

The facts pertinent to this appeal are |argely undi sput ed.
On April 6, 1991, respondent departed in deteriorating weather?
from Addi son Airport, Texas to McKinney Airport, Texas, in civil
aircraft N5520D, a Cessna 172.° Prior to departure, respondent
filed an instrunment flight rules (IFR) flight plan to MKi nney
Airport with air traffic control (ATC). Before issuing the
cl earance, the controller assigned to the Addi son G ound
Control /Flight Datal/C earance Delivery (ADSG positions

coordi nated respondent's operation over the Blue R dge VORTAC

“Respondent has filed a brief in reply, urging the Board to
affirmthe initial decision and order.

®According to the official weather report, the forecast was
| FR t hroughout the relevant area until 1500 UTC. According to
the | ocal weather reports, at 1200 UTC Addi son was overcast with
7 mles' visibility, at 1247 UTC, it had 5 mles' visibility, at
1347, it had 3 mles' visibility, and at 1447 it had 2 mles
visibility. See Exhibit G 13.

®Respondent was acconpani ed by Carol Ann Adans, whose airnman
certificate was al so ordered suspended by the Adm nistrator (SE-
12650). That case was consolidated for hearing with the instant
proceedi ng, but the |law judge di sm ssed the order against
respondent Adans. The Adm ni strator has not appeal ed that
ruling.
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with the Fort Wrth Center. ATC then issued the follow ng
cl earance:
1333: 20 ADSG Cessna five five two zero deltas cleared to
McKi nney Airport via after departure turn
| eft heading one zero zero radar vectors to
Bl ue Ridge direct McKinney clinb and maintain
two thousand expect three thousand one zero
m nutes after departure frequency wll be one
two four point three squawk five
(unintel ligible)
Respondent accepted the clearance. See Admi nistrator's Exhibit
C-4, Transcript of ATC Communi cations (1333:40).
The only authorized instrunent approach procedure into
McKi nney Airport utilizes distance neasuring equi pment (VOR/ DME-
A). Respondent admits that aircraft N5520D was not equi pped with
DVE, and he admts that he knew that DME equi prent was required
to land IFR at McKinney. He clainms, however, that he intended to
cancel his IFR flight plan if he could not reach the final
approach fix under visual flight rules (VFR) and he woul d then
have returned to the alternate destination contained in his
flight plan, Addison Airport.
According to respondent, when he arrived at Bl ue R dge
VORTAC, which is where the VOR/ DVE-A approach into MKinney
begi ns, the weather was VFR. Respondent then confirmed to the
Dall as North Dallas South Conbi ned Radar Positions (DN DS) that

his destination was MKinney Airport. See Admnistrator's

Exhibit C 3, Transcript of comrunications with Dallas-Fort Wrth
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ATC, at 1339:46. ATC then issued the foll ow ng approach

cl earance:

1342: 08 DN/ DS Cessna five five two zero delta you're uh
approxi mately twenty mles sout hwest of the
Blue Ridge VOR naintain three thousand until
your at the VOR inbound on the approach after
the procedure turn three thousand until after
the procedure turn and your cleared for the
VOR uh alpha | think it is at a MKi nney
appr oach.

At 1342:28, respondent accepted the clearance on the VOR/ DVE-A

approach. 1d. Twenty-eight mnutes |ater, at 1409: 55,

respondent canceled his IFR flight plan. 1d. According to

Wi t nesses on the ground at MKinney Airport,’

respondent’'s
aircraft was observed descending fromthe clouds, flying inbound
on a headi ng which coincides with the approach. Respondent then
attenpted to land the aircraft in the opposite direction of the
traffic pattern. The aircraft then ascended and di sappeared into
cl ouds, reappeared, and |landed. At the tinme of the |anding, the
| aw j udge found, the weather conditions were instrunent

met eor ol ogi cal conditions (IM).

The | aw judge sustained the Admnistrator's allegations,
ruling that respondent operated his aircraft on the VOR DMVE-A
approach w t hout DME equi pnent before he had canceled his I FR
flight plan. However, the |aw judge, accepting respondent's

unrebutted claimthat at the tine he descended his aircraft

towards the final approach fix the weather was still VFR,

‘One of the witnesses is an instrument-rated pilot, an
advanced instrunment ground instructor, and a certified weather
observer. (Exhibit C6).
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concl uded that since respondent believed that he could lawfully
operate his aircraft VFR on the VOR approach so |ong as he
canceled his IFR flight plan before |anding, his violation of the
FAR was i nadvertent and not deliberate. The |aw judge appears to
have found that respondent's conduct was inadvertent and not
del i berate based solely on this credibility finding in favor of
respondent. W think that this was error. The | aw judge should
have determ ned whet her respondent's conduct was indicative of a
pur poseful choice, not whether his conduct evidenced an intent to

violate the FAR In Ferguson v. National Transportation Safety

Board, 678 F.2d 821, 828 (9th Cr. 1982), the Ninth Grcuit Court
of Appeal s expl ai ned t hat

...an inadvertent act is one that is not the result of a
pur poseful choice... a pilot acts inadvertently when he
flies at an incorrect altitude because he m sreads his
instrunments. But his actions are not inadvertent if he
engages in the sanme conduct because he chooses not to
consult his instruments to verify his altitude.

In his reply brief, respondent, citing the Board' s deci sion

in Adm nistrator v. Halbert, NISB Order No. EA-3628 (1992),

argues that he is entitled to sanction waiver because he did not
deli berately violate the FAR W think the facts in Hal bert are
di stingui shable. Halbert believed that he was conplying with
FAR requirenents by |landing his aircraft, which had becone
unairworthy in flight, at what he thought was the safest |ocation

to land, when the regulation required that he land at the first

| ocation consistent with the safe operation of the aircraft.

Thus, we found, Hal bert did not deliberately seek to circunvent
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the applicable regulation. 1d. at 8 In the instant case, when
respondent's operation is viewed fromthe nonment of departure to
the nonent of landing it is apparent that his conduct was a
result not of his m staken understandi ng of the FAR requirenents,
but because of his purposeful attenpt to circunvent those
requi renents. Respondent accepted an | FR cl earance when he did
not have the proper equipnent to land | FR at his destination.?
Mor eover, he accepted radar vectors from ATC and actual ly
operated | FR on the VOR approach for 28 m nutes, before he
canceled his IFR flight plan.® These actions were deliberate.
He is not entitled to imunity under the provisions of the ASRP.

ACCORDI NGY, IT I S ORDERED THAT:
1. The Admnistrator's appeal is granted,
2. The initial decision is reversed as to the issue of sanction
and the Adm nistrator's order is affirnmed inits entirety; and
3. The 180-day suspension of respondent's airman certificates
shal | begin 30 days after service of this order.?

VOGT, Chairman, HALL, Vice Chairman, LAUBER and HAMMERSCHM DT,
Menbers of the Board, concurred in the above opinion and order.

8Respondent's post hoc rationalization that he could have
returned to Addison if the weather was | FR when he reached Bl ue
Ri dge i s unconvi nci ng, since he knew or should have known t hat
t he weat her at Addi son was deteriorating rapidly.

°The fact that the weather may have been VFR at the time is
irrel evant.

For purposes of this order, respondent nust physically
surrender his certificates to an appropriate representative of
t he FAA pursuant to FAR 8§ 61.19(f).



